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“It is a wise father that knows his own child.””?

I. INTRODUCTION

Families have remained the foundation of society for centuries.
Although what constitutes a family has changed over time, societal
interests in protecting and promoting the family unit remain constant.’
Consequently, domestic relations laws, including paternity establishment
rules and procedures, facilitate societal interests in protecting families.
Many of these paternity-related rules and procedures rely on antiquated
presumptions and legal fictions rather than biological facts. Given the
state of modern science, a biological relationship can be established with
nearly 100 percent certainty,® making reliance on centuries-old
presumptions neither necessary nor effective.” Disestablishment legally
severs the parent-child relationship based on after-discovered evidence.’
Increasingly, presumed and legally established fathers seek to
disestablish paternity by asserting fraud, material mistake of fact, or
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International Family Law. Prior to teaching law, Prof. Browne-Barbour was a litigation associate at
Reed Smith LLP, in Pittsburgh, PA, and also served as an appellate law clerk with the Pennsylvania
Superior Court. The author is most appreciative of the support from Dean Donald Guter and
Associate Dean John Worley, as well as the comments of many faculty colleagues, including
Professors Tobin Sparling, Geoffrey Corn, Mark Siegel, and Shelby A. D. Moore. Finally, the
author expresses gratitude for constructive comments received from law faculty attending the Lutie
B. Lytle Writing Workshop, in Las VVegas, NV, and the diligent research assistance of Meghna
Patel.

1.  WILLIAM SHAKESPEARE, THE MERCHANT OF VENICE, act 2, sc. 2, lines 79-80 (1598),
available at http://www.shakespeare-online.com/plays/merchant_2_2.html.

2. Barbara Glesner Fines, Fifty Years of Family Law Practice-The Evolving Role of the
Family Law Attorney, 24 J. AM. ACAD. MATRIMONIAL LAwW. 391, 391 (2012).

3. DNA research and technology “has provided a means to distinguish all individuals,
except identical twins, by simply analyzing a tiny piece of biological material.” E. Donald Shapiro
et al., The DNA Paternity Test: Legislating The Future Paternity Action, 7 J.L. & HEALTH 1, 29
(1993). “When combined with other genetic marking tests, such as standard blood grouping tests
and HLA tests, the Probability of Paternity can be raised to a Paternity Index of over a hundred
million to one, or above 99.999999 percent.” Id.

4. See SUSAN PAIKIN, CTR. FOR THE SUPPORT OF FAMILIES, EMERGING ISSUES IN
PATERNITY ~ ESTABLISHMENT  SYMPOSIUM  SUMMARY 4 (2007), available at
http://aspe.hhs.gov/hsp/07/paternity/report.pdf; Shapiro et al., supra note 3, at 5.

5. Paula Roberts, Truth and Consequences: Part Ill. Who Pays When Paternity Is
Disestablished?, 37 FAM. L.Q. 69, 69-70 (2003-04) [hereinafter Truth and Consequences: Part I11].
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misrepresentation.® The right to disestablish paternity is recognized by
the United States and other countries.’ Universally, the disestablishment
of paternity raises many questions: What is the potential adverse impact
on the child’s welfare, particularly if the child’s biological father is not
identified? Who will fill the void caused by the loss of an emotional
bond with the established father? Most importantly, who will assume
financial responsibility for the child after the non-father’s legal
obligation of child support has been extinguished? Moreover,
disestablishment does not affect only the child. In disestablishment
proceedings, courts may consider, in addition to the interests of the
child, the respective interests of the biological father, the established
father, the mother, and the family unit as a whole.® Thus,
disestablishment typically affects each member of the family unit, often
at great emotional and financial cost.’

Mandatory genetic testing, performed at birth or soon thereafter,
would verify the paternity of the putative father sooner rather than many
years after the child’s birth, thereby making disestablishment actions
unnecessary. More importantly, by this simple procedure, society could
avoid many of the harmful consequences that too often accompany
disestablishment of paternity — the irreparable emotional harm to the
lives of children and others, the devastating disruptions to family life,

6. See Paula Roberts, Truth and Consequences: Part |. Disestablishing The Paternity Of
Non-Marital Children, 37 FAM. L.Q. 35, 37-38 (2003) [hereinafter Truth and Consequences: Part I]
(commenting on the availability of paternity disestablishment for non-marital children where
paternity is established by genetic testing, voluntary acknowledgment, and conduct); Paula Roberts,
Truth and Consequences: Part Il. Questioning The Paternity Of Marital Children, 37 FAM. L.Q. 55,
59 (2003) [hereinafter Truth and Consequences: Part IlI] (commenting on the availability of
paternity disestablishment for marital children).

7. See Truth and Consequences: Part |, supra note 6, at 35-36; Truth and Consequences:
Part 1, supra note 6, at 58 nn.10, 59; D. MARIANNE BLAIR ET AL., FAMILY LAW IN THE WORLD
COMMUNITY: CASES, MATERIALS, AND PROBLEMS IN COMPARATIVE AND INTERNATIONAL FAMILY
LAw 27 (2d ed. 2009) (observing that European Court of Human Rights opinions mandate that men
have an “opportunity to establish and disestablish paternity”).

8. See Melanie B. Jacobs, When Daddy Doesn’t Want to Be Daddy Anymore: An Argument
Against Paternity Fraud Claims, 16 YALE J.L. & FEMINISM 193, 239-40 (2004) (arguing for short
time limitations on paternity challenges with greater weight to be placed on the established parent-
child relationship); T. Vernon Drew, Conceiving The Father: An Ethicist’s Approach To Paternity
Disestablishment, 24 DeL. LAw. 18, 20-21 (2006) (an interview with Profs. Nadia N. Sawicki and
Arthur L. Caplan and other bioethicists, academics, lawyers, and federal and state administrators at
the 2006 U.S. Health and Human Services symposium on Emerging Issues in Paternity
Establishment) (positing that preserving the child’s established relationship with a non-biological
parent may best meet the child’s need for love and support).

9. See Drew, supra note 8, at 20; Truth and Consequences: Part |, supra note 6, at 54; Truth
and Consequences: Part I1, supra note 6, at 57; Truth and Consequences: Part Ill, supra note 5, at
80.
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and the critical loss of financial support.’

Part 1l of this Article provides a general historical overview of
paternity rules. Part 111 summarizes the laws addressing paternity and its
disestablishment in the United States and the European Union. It
discusses related cases from the high courts of both jurisdictions, which
highlight the broad range of issues, interests, and consequences
associated with issues of paternity. Part IV considers the adverse effects
of disestablishment of paternity on a child. It recommends nationally
mandated genetic testing at birth or soon thereafter. This would
eliminate altogether the need for paternity disestablishment procedures,
thereby avoiding their harmful effects. Part V acknowledges that
mandatory genetic testing may raise significant privacy concerns
deserving of further study. However, it argues that, while privacy
considerations may need to be accommodated, they should not foreclose
mandatory genetic testing in light of the substantial benefits it would
provide.

Il. THE HISTORY OF PATERNITY ESTABLISHMENT

Parenthood bestows upon parents certain legal rights and
obligations, which the United States Supreme Court has deemed
“fundamental.”*! These include the rights of care, custody, and control
of the child, and all that such encompasses.*? To varying degrees, these
rights are essentially universal.** Among the legal obligations incident to
parenthood is the responsibility to provide financial support, or
maintenance, for a minor child.** This principle applies both in the

10. See Katharine K. Baker, Bargaining or Biology? The History and Future of Paternity and
Parental Status, 14 CORNELL J.L. & PuB. PoL’Y 1, 7 (2004); Truth and Consequences: Part IlI,
supra note 5, at 75; Drew, supra note 8, at 20.

11. The U.S. Supreme Court recognizes a constitutionally protected liberty interest of parents
in the care, custody, and control of their children. See, e.g., Troxel v. Granville, 530 U.S. 57, 65-68,
73-74 (2000).

12, Id.

13. See Convention for the Protection of Human Rights and Fundamental Freedoms, as
amended by Protocols No. 11 and 14, Jun. 1, 2010, 213 U.N.T.S. 221, E.-T.S. No. 5, art. 1
[hereinafter ECHRY], available at http://conventions.coe.int/Treaty/en/Treaties/\Word/005.doc.

14. Baker, supra note 10, at 45 (parental status is accompanied by an obligation to provide
financial support that is not based upon a relationship with the child, but the “obligation is rather a
simple function of one’s income—a raw percentage—and attaches absolutely and regardless of
one’s relationship with the child”). See also 2 WiLLIAM BLACKSTONE, COMMENTARIES *447 (“The
duty of parents to provide for the maintenance of their children, is a principle of natural law; an
obligation, . . . laid on them not only by nature herself, but by their own proper act, in bringing them
into the world; for they would be in the highest manner injurious to their issue, if they only gave
their children life, that they might afterwards see them perish.”).
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United States™® and in certain member states of the European Union.*®

Prior to recent developments in reproductive technology, the
maternity of a child was indisputable — a child’s mother was the woman
who had given birth to it."” The paternity of a child, however, was not
always so certain. The maxim mater semper certa est pater semper
incertus est dates at least to the time of early Roman law.™ Literally, it
translates as “mother is always certain, and father is always uncertain,”
or as stated colloquially, “mama’s baby, papa’s maybe.”*® The
importance of establishing paternity dates back to antiquity. Bloodlines
and the status of a child as legitimate or illegitimate affected the child’s
rights to citizenship, succession, and inheritance.?® The significance of
these interests has not diminished over time.

There are numerous ways to establish the paternity of a child.?

15. Baker, supra note 10, at 45.

16. Currently, the European Union is comprised of twenty-eight member states: Austria
(1995), Belgium (1952), Bulgaria (2007), Croatia (2013), Cyprus (2004), Czech Republic (2004),
Denmark (1973), Estonia (2004), Finland (1995), France (1952), Germany (1952), Greece (1981),
Hungary (2004), Ireland (1973), Italy (1952), Latvia (2004), Lithuania (2004), Luxembourg (1952),
Malta (2004), Netherlands (1952), Poland (2004), Portugal (1986), Romania (2007), Slovakia
(2004), Slovenia (2004), Spain (1986), Sweden (1995) and the United Kingdom (1973). EU
Member  Countries, EUR. UNION, http://europa.eu/about-eu/countries/member-countries/
index_en.htm (last visited Jul. 8, 2014). Countries seeking membership in the European Union
include Iceland, Montenegro, Serbia, the former Yugoslav Republic of Macedonia, and Turkey. On
the Road to EU Membership, EUR. UNION, http://europa.eu/about-eu/countries/on-the-road-to-eu-
membership/index_en.htm (last visited Jul. 8, 2014). See generally ORGANISATION FOR ECONOMIC
CO-OPERATION AND DEVELOPMENT, SOCIAL POLICY DIVISION, PF1.5: CHILD SUPPORT 2-4 (2010),
available at http://www.oecd.org/els/family/41920285.pdf (comparing child support systems among
the European Union (EU), the United States, Australia, Canada, and other OECD member nations);
BLACKSTONE, supra note 14, at *447 (“The civil law obliges the parent to provide maintenance for
his child; and, if he refuses, “judex de ea re cognoscet[,]” translated as “the judge shall take
cognizance of that matter.”).

17. See Darra L. Hofman, “Mama’s Baby, Daddy’s Maybe:” A State-by-State Survey of
Surrogacy Laws and Their Disparate Gender Impact, 35 WM. MITCHELL L. REV. 449, 468 (2009)
(in the surrogacy context, contrasting state recognition of maternity and paternity); Hortense J.
Spillers, Mama’s Baby, Papa’s Maybe: An American Grammar Book, 17 DIACRITICS 65 (1987)
(critically acclaimed feminist essay on gender, ethnicity, and culture).

18. See generally Jane C. Murphy, Legal Images of Fatherhood: Welfare Reform, Child
Support Enforcement, and Fatherless Children, 81 NoTRE DAME L. Rev. 325, 331 (2005)
(providing an overview of paternity establishment).

19. Hofman, supra note 17, at 468.

20. Camille M. Davidson, Mother’s Baby, Father’s Maybe!—Intestate Succession: When
Should A Child Born Out of Wedlock Have a Right to Inherit From or Through His or Her
Biological Father?, 22 CoLuM. J. GENDER & L. 531, 531 (2011); Lee-ford Tritt, Sperms and
Estates: An Unadulterated Functionally Based Approach to Parent-Child Property Succession, 62
SMU L. Rev. 367, 369 (2009); Megan Pendleton, Intestate Inheritance Claims: Determining A
Child’s Right To Inherit When Biological and Presumptive Paternity Overlap, 29 CARDOZO L. REV.
2823, 2824-25 (2008).

21. Some scholars suggest there are three models of establishing paternity: (1) presumption
of paternity based on Roman law, (2) intent-based model based on the conduct of the parties, which
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Another Roman maxim remains relevant today: pater est quem nuptiae
demonstrant, meaning, the “father is to whom marriage points.”** In an
overwhelming majority of countries, the birth of a child during a
marriage presumptively establishes the mother’s husband as the child’s
father.?® This rebuttable presumption of legitimacy posits that the
husband is the father of a child born to his wife during their marriage.?
Early English common law, however, was more restrictive. The
presumption only applied when the marriage preceded the birth of the
child.?® The presumption of paternity, whenever it was applied, served to
protect the marital family unit and to affirm the line of succession and
inheritance.®® Thus, this presumption of legitimacy became deeply
entrenched in the common law and has since been codified in many
jurisdictions. Today, it remains a viable means of establishing
paternity.?’

The paternity of children born outside of marriage typically
required establishment by more challenging and unreliable means. These
included “steadfastness of the mother’s word, the mother and alleged
father’s relationship, and the physical resemblance of the child to the

is akin to parentage based on contract, and (3) genetic model based upon the biological relationship.
Drew, supra note 9, at 19; see also Baker, supra note 10, at 22 (arguing that, historically, contract
rather than biology determined paternity: “The law of legitimacy (which lets the marital contract
determine paternal relationships) predates the law of paternity by at least a thousand years.”).

22.  See, e.g., BLACKSTONE, supra, note 14, at *446 ( observing: “Pater est ‘quem nuptiae
demonstrant,” is the rule of the civil law; and this holds with the civilians, whether the nuptials
happened before, or after, the birth of the child.”).

23. BLAIRETAL., supra note 7, at 27.

24. Baker, supra note 10, at 12 (quoting LESLIE J. HARRIS & LEE E. TEITELBAUM, FAMILY
LAw 995 (2d ed. 2000)) (citing CAL. FAM. CoDE § 7611(a) (West, Westlaw through 2014 Reg.
Sess. laws), a statutory provision governing the presumption of paternity). The presumption of
legitimacy, also known as the presumption of paternity, applies also when the child is born within
nine to ten months following the termination of the marriage, whether by death or divorce. See, e.g.,
TeX. FAM. CODE ANN. § 160.204 (West, Westlaw through the end of the 2013 Third Called Sess. of
the 83rd Legislature); UNIF. PARENTAGE ACT § 204(a)(2) (amended 2002).

25. BLACKSTONE, supra note 14, at *446 (stating that “[i]n England the rule is narrowed, for
the nuptials must be precedent to the birth”).

26. Brandon James Hoover, Establishing the Best Answer to Paternity Disestablishment, 37
OHIO N.U. L. Rev. 145, 147 (2011) (commenting on the primary purpose of the marital
presumption of legitimacy, and further noting that the presumption protected the child from the
social stigma of illegitimacy).

27. Veronica Sue Gunderson, Personal Responsibility in Parentage: An Argument Against
the Marital Presumption, 11 U.C. DAvis J. Juv. L. & PoL’y 335, 366 (2007). Despite the
availability of DNA evidence to establish with certainty the paternity of a child, certain jurisdictions
will adhere to the marital presumption of paternity, ignoring biological facts. See, e.g., Michael H.
v. Gerald D., 491 U.S. 110 (1988) (protecting the intact marital family unit and upholding
California’s presumption of legitimacy against the interest of the biological father who had
established a relationship with the child).
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alleged father.”? Relying on physical resemblance to the alleged father
to establish paternity was commonly referred to as “bald eagle”
evidence.”® “Bald eagle evidence can be traced to the ancient city of
Carthage where children, upon reaching the age of two, were examined
by a special committee; if their resemblance to the father was not great,
they were killed.”® In other cases, a strong resemblance to another man,
such as mother’s paramour, was used to prove non-paternity.®
Historically, the law considered a child born to an unwed mother to be
filius nullius, or “the son of no one,” thereby making the child ineligible
for inheritance.* Early child support laws discriminated against children
born outside of marriage.* Modern Anglo-American support laws find
their origins in the Tudor era poor laws, where biological fathers were
required to provide financial support for their non-marital children.®
Thus, under modern child support and maintenance laws, the marital
status of the parents has no effect on a child’s legal right to financial
support.®

The social stigma associated with bearing children while unmarried
has declined. At the same time, the number of children born to unwed
mothers has steadily increased.®® The evolution of non-traditional

28. Kirstin Andreasen, Little v. Streater and the State Investment in Fatherhood, 14 J.
CONTEMP. LEGAL ISSUES 283, 287 (2004).

29. Shapiro et al., supra note 3, at 16.

30. Id.

31. Id. (citing Morris v. Davies, [1827] 172 Eng. Rep. 393).

32. See, e.g., BLACKSTONE, supra note 14, at *459 (observing that “[t]he rights are very few,
being only such as he can acquire; for he can inherit nothing, being looked upon as the son of
nobody; and sometimes called filius nullius, sometimes filius populi [son of the people or public].”);
Gage Raley, The Paternity Establishment Theory of Marriage and Its Ramifications for Same-Sex
Marriage Constitutional Claims, 19 VA. J. Soc. PoL’y & L. 133, 142 (2011) (citing Theresa
Glennon, Somebody’s Child: Evaluating the Erosion of the Marital Presumption of Paternity, 102
W. VA. L. REV. 547, 553 (2000)) (“From Ancient Roman law to the development of English
common law, children born to unmarried parents were filius nullius, no one’s son.”).

33. Baker, supra note 10, at 6 (discussing a contractual model of paternity).

34. See id. (“A biological father’s duty to support his non-marital children originated in
England in 1576, as part of the British Poor Laws.”); Drew D. Hansen, The American Invention of
Child Support: Dependency and Punishment in Early American Child Support Law, 108 YALE L.J.
1123, 1133-34 (1999) (“The Elizabethan Poor Law of 1601 authorized local parishes to recover the
money they spent in aiding single mothers and children from a nonsupporting father.”); Katherine
C. Pearson, Filial Support Laws in The Modern Era: Domestic and International Comparison of
Enforcement Practices for Laws Requiring Adult Children to Support Indigent Parents, 20 ELDER
L.J. 269, 271 (2013) (tracing U.S. support laws to Elizabethan Poor Laws).

35. Baker, supra note 10, at 6-7 (commenting that “[t]he Federal Child Support Act of 1984
required all states to allow children to sue for paternity until their eighteenth birthday”).

36. In the United States, the National Center for Health Statistics (NCHS) reports that “the
birth rate for unmarried women in 2007 was 80 percent higher than it was in 1980 and increased 20
percent between 2002 and 2007. RACHEL M. SHATTUCK & ROSE M. KREIDER, U.S. CENSUS
BUREAU, AMERICAN COMMUNITY SURVEY REPORTS: SOCIAL AND ECONOMIC CHARACTERISTICS
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models of family life — cohabitation, domestic partnerships, and civil
unions — has further augmented the number of children born outside
marriage.”’” These developments have created a greater need for the
availability of an efficient process to establish the paternity of these
children in order to protect their interests and those of fathers, mothers,
and society.*®

I11. PATERNITY ESTABLISHMENT IN THE UNITED STATES AND THE
EUROPEAN UNION TODAY

A. The United States

1. United States Paternity Laws and Principles

Domestic relations law is principally governed by state law.*
However, the United States Constitution and other federal laws also
affect family law matters.*® Federal law requires states to develop,

OF CURRENTLY UNMARRIED WOMEN WITH A RECENT BIRTH: 2011, at 1 (2013) (citing STEPHANIE
J. VENTURA, U.S. DEP’T OF HEALTH & HUMAN SERV., NCHS DATA BRIEF NoO. 18: CHANGING
PATTERNS OF NON-MARITAL CHILDBEARING IN THE UNITED STATES (2009), available at
http://www.census.gov/prod/2013pubs/acs-21.pdf); see also Global Children’s Trends,
SUSTAINABLE ~ DEMOGRAPHIC ~ DIVIDEND,  http://sustaindemographicdividend.org/articles/
international-family-indicators/global-childrens-trends (last visited Jul. 7, 2014) (reporting a “high
and rising” non-marital birth rate in the United States at 41 percent). In 2011, the highest percentage
of non-marital births occurred in the District of Columbia (50.8 percent) and the lowest percentage
was in Utah (14.7 percent). SHATTUCK & KREIDER, supra, at 5; see also Gretchen Livingston &
D’Vera Cohn, The New Demography of American Motherhood, PEw REs. CTR. (May 6, 2010),
http://www.pewsocialtrends.org/2010/05/06/the-new-demography-of-american-motherhood/
(reporting that the “share of births that are non-marital is highest for black women (72%), followed
by Hispanics (53%), whites (29%) and Asians (17%), but the increase over the past two decades has
been greatest for whites—the share rose 69%.”).

37. See SHATTUCK & KREIDER, supra note 36, at 1 (citing an increase in cohabiting
households as a factor in the rise in non-marital births); Fines, supra note 2, at 393 (predictably, as
cohabitation without marriage increases, so does the number of children born out of wedlock).
Generally, worldwide the number of unmarried women giving birth to children increased
dramatically in recent years. Global Children’s Trends, supra note 36. Among the target countries,
the highest percentages of non-marital births in the report occurred in Colombia (74 percent), Peru
(69 percent), Chile (68 percent), South Africa (59 percent), and Sweden (55 percent). Id. Target
countries with the lowest percentages include China, India, Saudi Arabia, and Egypt (<1 percent),
Indonesia (1 percent), South Korea (2 percent) and Taiwan (4 percent). Id.

38. Truth and Consequences: Part I, supra note 6, at 54.

39. See, e.g., United States v. Windsor, 133 S. Ct. 2675, 2691 (U.S. 2013) (regulating
domestic relations is within the “virtually exclusive province of the States”); Sosna v. lowa, 419
U.S. 393, 404 (1975).

40. See Ankenbrandt v. Richards, 504 U.S. 689, 689 (1992) (citing Barber v. Barber, 62 U.S.
582, 584 (1858)) (discussing the domestic relations exception to diversity jurisdiction); Vaughan v.
Smithson, 883 F.2d 63, 63 (10th Cir. 1989) (holding a breach of contract action for failure to pay
child support fell within the domestic relations exception and thus could not be tried in federal
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implement, and maintain procedures to establish the paternity of a child
born to an unwed mother.** The establishment of paternity is necessary
to ensure the child receives financial support from both birth parents
without regard to their marital status.’” These paternity establishment
procedures give states the option in cases where the mother, alone,
cannot support the child to shift financial responsibility from the state to
the father when that is possible. This commonly occurs when the mother
depends upon public benefits for support.*®

Currently, states routinely establish paternity by requiring parents
to complete a voluntary acknowledgement form in the hospital at the
time of their child’s birth.** States also admit results of genetic tests as
evidence in the adjudication of paternity contests.* Genetic tests offer
an efficient, accurate, unobtrusive, and inexpensive means of
establishing paternity that could allow states to shift the potential
financial responsibility for a child to the biological father.® DNA
analysis in genetic testing yields such accurate results that rarely will

court).

41. During the past several decades, Congress enacted various welfare reform statutes to
address the federal government’s increasing burden of providing financial support for children born
to unwed mothers in need of public assistance. See, e.g., 42 U.S.C. § 666(a) (2006); Personal
Responsibility and Work Opportunity Reconciliation Act of 1996, Pub. L. No. 104-193, 110 Stat.
2105 (federal law that facilitates establishing paternity of a child born to an unwed mother by
mandating genetic tests in contested cases); Omnibus Budget Reconciliation Act of 1993, Pub. L.
No. 103-66, 107 Stat. 312 (requiring states to develop and implement voluntary acknowledgement
forms for hospitals to provide to unwed fathers to establish paternity). See also UNIF. PARENTAGE
AcCT § 201(b)(1)-(6) (amended 2002) (providing six ways of establishing a father-child relationship,
including (1) an unrebutted presumption, (2) voluntary acknowledgement, absent rescission and
successful challenge, (3) adjudication, (4) adoption, (5) consent to assisted conception resulting in
the birth of a child, and (6) adjudication of an enforceable gestational agreement confirming
paternity, respectively).

42. Baker, supra note 10, at 7.

43. 1d.; see also Truth and Consequences: Part Ill, supra note 6, at 69-70; Kay P. Kindred,
Of Child Welfare and Welfare Reform: The Implications for Children When Contradictory Policies
Collide, 9 WM. & MARY J. WOMEN & L. 413, 477 (2003) (observing that the U.S. has the highest
child poverty rate among 16 industrialized nations).

44. “Signing a voluntary acknowledgment has become the most common way that legal
paternity of children born to unmarried mothers is established.” Leslie Joan Harris, A New Paternity
Law for the Twenty-First Century: Of Biology, Social Function, Children’s Interests, and Betrayal,
44 WILLAMETTE L. Rev. 297, 308 (2007). “Most of the voluntary acknowledgments are signed at
the time of birth at the hospital or other birthing facility.” Id. Moreover, “federal law requires that,
prior to signing a voluntary acknowledgement, mothers and purported fathers must be clearly
informed of the legal consequences.” Jana Singer, Marriage, Biology, and Paternity: The Case for
Revitalizing the Marital Presumption, 65 MD. L. REV. 246, 251-52 (2006).

45.  Truth and Consequences: Part I, supra note 6, at 45.

46. Drew, supra note 8, at 19. See also Jaggi v. Switzerland, 2006-X Eur. Ct. H.R. 19, 29,
available at HUDOC, http://www.echr.coe.int/Documents/Reports_Recueil_2006-X.pdf (regarding
the use of DNA as a universally unobtrusive means for paternity testing).
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paternity be deemed uncertain.*’ Today, DNA testing provides a
universally unobtrusive means of establishing paternity.®

In addition to voluntary acknowledgment®™ and use of genetic
tests,” the Uniform Paternity Act (UPA) provides a comprehensive,
although non-exhaustive, list of additional methods by which the
paternity status of an unwed man may be established in the United
States. Although only nine states have adopted the current version of the
UPA, a majority of states either have adopted or were influenced
significantly by earlier UPA versions.™

The UPA employs legal presumptions for certain categories of
unmarried men. For example, the UPA presumes an unwed man is the
father of a child with whom he resided during the first two years of the
child’s life and held out openly as his own.** An unmarried man is also
the presumed father of a child who is born within 300 days after the
termination of his marriage to the child’s mother.> In addition, the UPA
presumes fatherhood even when a marriage is later declared invalid or is
subsequently terminated so long as the man had entered into that
marriage before the child was born.®* The UPA further defines a
presumed father as a man who marries the mother after the birth of the
child, voluntarily asserts his paternity of the child with an agency
responsible for maintaining official birth records, and either agrees to be
and is named the father on the child’s birth certificate or voluntarily
agrees to provide financial support for the child as a parent in an official
record.”

Alternatively, paternity may be established under the equitable
doctrines of paternity by estoppel and of equitable parent. Both doctrines
involve a judicial determination that seeks to achieve a fair and just
result based on the conduct of the parties. Paternity by estoppel overrides
genetic test results when the man has provided support for the child and
held the child out as his own.* The finding of paternity by estoppel
precludes any individual — mother, father, or third party — from denying

47. Hoover, supra note 26, at 147.

48.  Jaggi, 2006-X at 29.

49. UNIF. PARENTAGE ACT art. 3 (amended 2002).

50. Id. 8204 cmt.

51. Id. § 201(b).

52. Id. § 204(a)(5).

53. Id. § 204(a)(2). The presumption applies whether the marriage “terminated by death,
annulment, declaration of invalidity, or divorce[, or after a decree of separation].” Id.

54. 1d. § 204(a)(3). Again, the presumption applies irrespective of the method of termination
of the marriage. Id.

55. 1d. § 204(a)(4). The presumption applies even if the marriage is or may be declared
invalid. Id.

56. Hoover, supra note 26, at 153.
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the man’s paternity.>” The equitable parent doctrine also disregards a
man’s genetic relationship to the child and recognizes another man as
the child’s father.®® The equitable parent doctrine, as with the
presumption of paternity, applies when there is a husband and a non-
biological child born or conceived during the marriage, and when certain
other factors coalesce.*® The first factor is when “the husband and child
mutually acknowledge a relationship as father and child, or the mother
of the child has cooperated in the development of such a relationship
over a period of time prior to the filing of the complaint for divorce.”®
The second factor is that “the husband desires to have the rights afforded
to a parent.”® The final factor is that the husband is willing to accept
financial responsibility for the child.® The determinative factor under
both equitable doctrines is conduct by one or more parties that is
consistent with paternity.®® The court also considers the best interests of
the child and examines whether the presumed father and the mother have
conducted themselves in a way that interferes with ascertaining another
man as the child’s biological father.®*

The primary means used to establish paternity are currently
biology, conduct, legal presumptions, and contract.®> Once established,
paternity gives rise to legally protected interests, including the right to
financial support or maintenance.® Other legally protected interests
incident to paternity include medical and dental insurance, military
dependent benefits, social security benefits, succession and
inheritance,®” family medical history,®® and the status allowing for

57. E.g., KEE.M.v.P.C.S., 38 A.3d 798, 807 (Pa. 2012); Hausman v. Hausman, 199 S.W.3d
38, 41-43 (Tex. App. 2006).

58. JP.Mv. T.D.M., 932 So.2d 760, 767, 770, 779, 785 (Miss. 2006) (adopting the equitable
parent doctrine).

59. Carolee Kvoriak Lezuch, Michigan’s Doctrine of Equitable Parenthood: A Doctrine Best
Forgotten, 45 WAYNE L. REV. 1529, 1529-30 (1999).

60. 1dat 1529.

61. Id.

62. 1dat 1529-30.

63. Truth and Consequences: Part |, supra note 6, at 36.

64. Mary R. Anderlik, Disestablishment Suits: What Hath Science Wrought?, 4 J. CTR. FOR
FAM., CHILD. & CTs. 3, 6 (2003).

65. See UNIF. PARENTAGE ACT § 201 (amended 2002); Truth and Consequences: Part I,
supra note 6, at 35-37; Baker, supra note 10, at 8-10.

66. Early support laws distinguished between the obligation to support children born during
marriage and children born to unwed mothers. See, e.g., Baker, supra note 10, at 6-10 (citing 18
ELiz., c. 2, 3 (1575-6) (Eng.) and LAWRENCE P. HAMPTON, 1 DISPUTED PATERNITY PROCEEDINGS §
1.02(1)-(3) (\Valerie E. Sopher rev. 1996)) (noting that England recognized a biological father’s duty
to support his child born to an unwed mother in 1576 and that, until recently, certain states imposed
no duty to support on unmarried fathers).

67. See Anderlik, supra note 64, at 3 (observing that “[t]he first wave of DNA-based identity
testing coincided with an aggressive program of paternity establishment for non-marital children
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relatives to enter the country of the child’s citizenship.*® Considering the
importance of the interests that paternity brings, it is surprising that the
United States and many other countries persist in establishing it through
non-determinative factors like conduct, contract, and presumptions now
that biological proof of paternity can be determined with certainty, by
DNA analysis.

2. Paternity Issues in the United States Supreme Court

The United States Supreme Court addressed the establishment of
paternity in Lehr v. Robertson™ and Michael H. v. Gerald D.” Together,
these opinions graphically demonstrate the uneasy coexistence of genetic
testing and the traditional indicia of paternity that prevails when
questions of paternity are adjudicated in the United States today. In a
nutshell, biology alone is not always determinative of paternity. "

In Lehr v. Robertson, the U.S. Supreme Court rejected a biological
father’s Fourteenth Amendment due process and equal protection
claims.” The mother and biological father cohabited but were not
married when the child was born.” The biological father visited the
mother and his daughter in the hospital but never provided the child with

receiving federal welfare”); PAIKIN, supra note 4, at 4.

68. PAIKIN, supra note 4, at 4.

69. Martin G. Weiss, Strange DNA: The Rise of DNA Analysis for Family Reunification and
its Ethical Implications, 7 GENOMICS, SOC’Y & PoL’Y 1, 2 (2011) (noting that 17 nations utilize
DNA for identification and reunification and immigration, including “Australia, Austria, Belgium,
Canada, Denmark, Finland, France, Germany, ltaly, Lithuania, the Netherlands, New Zealand,
Norway, Sweden, Switzerland, the UK, and the USA”). DNA testing in immigration cases has
resulted in reunification of some families and separation of others. During a ten-year period
beginning in 1985, the UK excluded approximately 18,000 individuals seeking to immigrate. Id.
“Of these, more than 95 per cent produced results that showed they were blood relatives of UK
citizens and were therefore entitled to British citizenship.” Id. (quoting Robin McKie, Eureka
Moment That Led to the Discovery of DNA Fingerprinting, THE GUARDIAN, May 23, 2009). In
contrast, a naturalized U.S. citizen from Ghana was permitted to bring only one of his four children
to the U.S. because DNA testing revealed only one son was his blood relative. Id. at 1 (quoting
Rachel L. Swarns, DNA Tests Offer Immigrants Hope or Despair, N.Y. TIMES, Apr. 10, 2007, at
Al). See also id. at 5 (noting the potentials for misuse of “genetic data are extensive, ranging from
the denial of private medical insurance to disadvantages on the labour market™).

70. Lehrv. Robertson, 463 U.S. 248 (1983).

71. Michael H. v. Gerald D., 491 U.S. 110 (1989).

72. Baker, supra note 10, at 9 (observing that biology is not always determinative of
paternity). There are four general categories in which states routinely disregard the biological
relationship between father and child: (1) termination of parental rights, whether voluntary or
involuntary; (2) assisted reproduction; (3) legal presumptions, voluntary acknowledgments, or other
procedures used to establish a parent-child relationship, without evidence of a biological
relationship; and (4) conduct of a man who establishes a relationship with the child, with whom he
knows he has no biological connection. Id.

73. Lehr, 463 U.S. at 248-49.

74. 1d.at 252.
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any financial support.” Nor did he record his paternity with the State’s
putative father registry.” The mother subsequently married another man
when the child was approximately eight months old.”” The husband
sought to adopt the child when she was a little over two years old."

The biological father received no notice of the pending adoption
and only learned of it after he had filed a paternity and visitation
action.” If the biological father had registered with the putative agency,
he would have been entitled under New York law to receive notice of
the intent to adopt and an opportunity to be heard and object to the
adoption.®® The trial court handling the adoption and the mother both
knew of the father’s paternity and visitation action and the father’s
whereabouts.®* Still, neither notified him of the petition for adoption,
and the trial court signed the adoption order.®” The biological father
subsequently filed suit, alleging violations of his Fourteenth Amendment
due process and equal protection rights.®

The U.S. Supreme Court upheld the New York Court of Appeals
order rejecting the biological father’s Fourteenth Amendment claims.®
The Court reasoned that the Constitution does not afford an absolute
right to notice and an opportunity to be heard to a biological father who
fails to establish “any significant custodial, personal, [or] financial
relationship” or legal ties with his child during the first two years of her
life.® Thus, the biological father’s disinterested conduct during the early
years of the child’s life trumped the undisputed fact of his paternity,
depriving him of the right to notice and an opportunity to object to the
adoption of his child.®

In Michael H. v. Gerald D., the United States Supreme Court
declined to recognize a biological father’s interest in maintaining a
relationship with his daughter, born as a result of an adulterous affair
with the mother who was married to another man.®” Shortly after the
birth of the child, the mother informed the biological father that he, and

75, ld.
76. 1d. at 248.
77. 1d. at 250.
78. ld.

79. 1d. at 252-54.
80. Id. at 250-51.

81. Id.at253.
82. Id.
83. Id. at 255.

84. Id. at 248, 268.

85. Id.at 251, 262.

86. Id. at 267-68.

87. Michael H. v. Gerald D., 491 U.S. 110, 110 (1989).
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not her husband, had fathered the child.®® When the child was
approximately five months old, the mother, biological father, and child
submitted to blood tests.? The results established him to be the child’s
father with a 98.07% probability of certainty.*

In contrast to the father in Lehr, the biological father in Michael H.
had provided some financial support for the child.®* The child and her
mother also had lived occasionally with the biological father during the
first few years of the child’s life.*> When the mother denied the
biological father visitation access to the child, he filed a filiation action
in California to establish paternity and obtain a visitation order.*® The
mother and the child resumed living with her husband and two
additional children were born to the marriage.**

The mother’s husband intervened in the filiation action, noting that
he was the presumptive father since the child had been born during his
marriage to her mother and that California law allowed only a hushand
or wife the right to challenge the statutory presumption of legitimacy
within a limited period of time and under limited circumstances.®
However, neither he nor his wife chose to do so within the relevant time
period, even though the statute of limitations had not run.®® The
California courts agreed with the husband.®’

The United States Supreme Court affirmed the California Supreme
Court’s determination.*® In its plurality opinion, the Court balanced the
state’s interests in preserving and protecting an intact family unit against
the parental interests of a man who became a father through adultery.*
The Court declined to recognize a protected Fourteenth Amendment due
process or liberty interest of the biological father’s paternity and the
maintenance of a relationship between him and his child.'® The birth of
the child during the mother’s marriage to another man proved the
disabling factor.™™

Lehr demonstrates that the biological father’s conduct remains a

88. Id.at113-14.

89. Id.at114.

90. Id.

91. Id.at 159.

92. Id.at114.

93. Id.

94. Id.at 115.

95. Id.

96. Id.

97. Id. at 114-115.

98. Id.at132.

99. Id.at121-25.
100. Id.at127.

101. Id.
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potent factor in parental establishment. For its part, Michael H.
illustrates the remaining power of the parental presumption and, to some
extent, the stigma of sexual conduct outside the marital relationship.
Scholars criticize both opinions for evincing too great a disregard for the
undisputable biological evidence of paternity and worry that they
encourage resistance to biological evidence at the state level.!® They
further argue that states must consider the significant relationship
between the biological father and his child, including financial, personal,
and custodial relationships.'® Whether by statute or common law, states
must provide for rebuttal of the well-established presumption of
legitimacy.***

B. The European Union

1. European Union Paternity Laws and Principles

The benefits that accrue from the establishment of paternity in the
European Union mirror those in the United States. They include child
support or maintenance payments, access to family history, dependent
benefits, and succession and inheritance rights.'® As discussed in the
next section, European Union member nations, like American states,
establish  paternity  through  legal  presumptions,  voluntary
acknowledgements, and judicial determinations. Respect for privacy,
family life, and human dignity are among the fundamental rights
encompassed in the Charter of Fundamental Rights.’® The Charter of

102. Jeffrey A. Parness & Zachary Townsend, Legal Paternity (and Other Parenthood) After
Lehr and Michael H., 43 U. ToL. L. REv. 225, 265 (2012).

103. Id.

104. UNIF. PARENTAGE ACT art. 2-3, 5-6 (amended 2002).

105. See, e.g., Katharina Boele-Woelki & Dieter Martiny, The Commission on European
Family Law (CEFL) and its Principles of European Family Law Regarding Parental
Responsibilities, ERA FORUM, no. 1, 2007, at 137 (parental responsibilities include care, protection,
education, maintenance of personal relationship, and determination of residence); BLACKSTONE,
supra note 14, at *459 (observing that “[t]he rights are very few, being only such as he can acquire;
for he can inherit nothing, being looked upon as the son of nobody; and sometimes called filius
nullius, sometimes filius populi [son of the people or public]”); Shapiro et al., supra note 3, at 10.

106. OFFICIAL JOURNAL OF THE EUROPEAN UNION, CHARTER OF FUNDAMENTAL RIGHTS OF
THE EUROPEAN UNION (2010); see also Charter of Fundamental Rights, EUROPA: SUMMARIES OF
THE EU LEGISLATION, http://europa.eu/legislation_summaries/human_rights/
fundamental_rights_within_european_union/I33501_en.htm (last updated June 5, 2010). The
ECHR, adopted in 2000 and given binding effect in 2009, opens with a preamble and has seven
chapters governing dignity, freedoms, equality, solidarity, citizens’ rights, justice, and general
provisions. Id. Essentially creating more legal certainty in the EU, “[t]he charter brings together in a
single document rights previously found in a variety of legislative instruments, such as in national
and EU laws, as well as in international conventions from the Council of Europe, the United
Nations (UN) and the International Labour Organisation (ILO).” Id.
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Fundamental Rights is broader in scope than the European Convention
for the Protection of Human Rights and Fundamental Freedoms
(ECHR).* Many of the same rights are also protected by the Council of
Europe’s Social Charter, which complements the ECHR’s social,
economic, and cultural rights.’® In addition, the Social Charter
guarantees certain social and economic rights, including the right to
legal and social protection.’®® The right to legal and social protection
encompasses the legal status of children, legal protection of the family,
the right to childcare, and protection from poverty and social
exclusion.™

Domestic relations in the European Union are governed primarily
by the laws of the member states. Citizens of the member nations enjoy
rights provided by the constitutions and laws of their respective states.™*
They also benefit from protections afforded by the laws, charters,
conventions, and treaties of the European Union and ECHR.™? The
ECHR protects the core values of the European Union — human rights,

107. See ECHR, supra note 13.

108. Nuala Mole, The Complex and Evolving Relationship Between the European Union and
the European Convention on Human Rights, 4 EUR. HUM. RTs. L. REV. 363, 364 (2012).

109. European Social Charter (revised), Jan. 7, 1999, C.E.T.S. No. 163. (additional rights,
each containing separate subtopics, include housing, health, education, employment, free movement
of persons, and nondiscrimination).

110. Id. (the Social Charter’s right to legal and social protection also includes the right to
social welfare, social services, social security, protection from abuse, elder care services, treatment
for young offenders, and prohibitions of all forms of exploitation). See also Baker, supra note 10, at
4-5 n.4 (noting that child care subsidies are provided in all industrialized nations, except the U.S.
and China, and such subsidies are not based on economic status).

111. Fundamental Rights, EUR. JUST., https://e-justice.europa.eu/content_fundamental_rights-
176-en.do (last updated Nov. 7, 2014); see also Charter of Fundamental Rights, supra note 106 (the
28 member states are governed by their ow